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and warranted. An appeal may be had 
from such order as well as from any 
other final determination made by the 
administrative law judge. 

(c) In the absence or upon denial of 
such motion the State Director or his 
representative and recognized interve-
nors may present evidence if such a 
presentation appears to the adminis-
trative law judge to be necessary for a 
proper disposition of the matters in 
controversy, adhering as closely as pos-
sible to the issues raised by the appel-
lant. All oral testimony shall be under 
oath or affirmation, and witnesses 
shall be subject to cross-examination 
by any party to the proceeding. The ad-
ministrative law judge may question 
any witness whenever it appears nec-
essary. Documentary evidence will be 
received by the administrative law 
judge and made a part of the record, if 
pertinent to any issue, or may be en-
tered by stipulation. No exception need 
be stated or noted and every ruling of 
the administrative law judge will be 
subject to review on appeal. The party 
affected by an adverse ruling sus-
taining an objection to the admission 
of evidence, may insert in the record, 
as a tender of proof, a brief written 
statement of the substance of the ex-
cluded evidence; and the opposing 
party may then make an offer of proof 
in rebuttal. The administrative law 
judge shall summarily stop examina-
tion and exclude testimony on any 
issue which he determines has been ad-
judicated previously in an appeal in-
volving the same preference and the 
same parties or their predecessors in 
interest, or which is obviously irrele-
vant and immaterial to the issues in 
the case. At the conclusion of the testi-
mony the parties at the hearing shall 
be given a reasonable opportunity, con-
sidering the number and complexity of 
the issues and the amount of testi-
mony, to submit to the administrative 
law judge proposed findings of fact and 
conclusions of law, and reasons in sup-
port thereof, or to stipulate to a waiver 
of such findings and conclusions. 

(d) The reporter’s fees will be borne 
by the Government. Each party must 
pay for any copies of the transcript 
that the party requests. The Govern-

ment will file the original transcript 
with the case record. 

[44 FR 41790, July 18, 1979. Redesignated at 68 
FR 68770, Dec. 10, 2003, as amended at 75 FR 
64669, Oct. 20, 2010] 

§ 4.477 Findings and conclusions; deci-
sion by administrative law judge. 

As promptly as possible after the 
time allowed for presenting proposed 
findings and conclusions, the adminis-
trative law judge will make findings of 
fact and conclusions of law, unless 
waiver has been stipulated, and will 
render a decision upon all issues of ma-
terial fact and law presented on the 
record. In doing so, he or she may 
adopt the findings of fact and conclu-
sions of law proposed by one or more of 
the parties if they are correct. The rea-
sons for the findings, conclusions, and 
decision made will be stated, and along 
with the findings, conclusions, and de-
cision, will become a part of the record 
in any further appeal. A copy of the de-
cision must be sent by certified mail to 
all the parties. 

[75 FR 64669, Oct. 20, 2010] 

§ 4.478 Appeals to the Board of Land 
Appeals; judicial review. 

(a) Any person who has a right of ap-
peal under § 4.410 or other applicable 
regulation may appeal to the Board 
from an order of an administrative law 
judge granting or denying a petition 
for a stay in accordance with § 4.411. 

(b) As an alternative to paragraph (a) 
of this section, any party other than 
BLM may seek judicial review under 5 
U.S.C. 704 of a final BLM grazing deci-
sion if the administrative law judge de-
nies a petition for a stay, either di-
rectly or by failing to meet the dead-
line in § 4.472(d). 

(c) If a party appeals under paragraph 
(a) of this section, the Board must 
issue an expedited briefing schedule 
and decide the appeal promptly. 

(d) Unless the Board or a court orders 
otherwise, an appeal under paragraph 
(a) of this section does not— 

(1) Suspend the effectiveness of the 
decision of the administrative law 
judge; or 

(2) Suspend further proceedings be-
fore the administrative law judge. 

(e) Any party adversely affected by 
the administrative law judge’s decision 

VerDate Sep<11>2014 13:38 Oct 29, 2014 Jkt 232191 PO 00000 Frm 00103 Fmt 8010 Sfmt 8010 Q:\43\43V1.TXT 31



94 

43 CFR Subtitle A (10–1–14 Edition) § 4.479 

on the merits has the right to appeal to 
the Board under the procedures in this 
part. 

[68 FR 68771, Dec. 10, 2003, as amended at 75 
FR 64669, Oct. 20, 2010] 

§ 4.479 Effectiveness of decision dur-
ing appeal. 

(a) Consistent with the provisions of 
§§ 4.21(a) and 4.472(e) and except as pro-
vided in paragraphs (b) and (c) of this 
section or other applicable regulation, 
a final BLM grazing decision will not 
be effective— 

(1) Until the expiration of the time 
for filing an appeal under § 4.470(a); and 

(2) If a petition for a stay is filed 
under § 4.471(a), until the administra-
tive law judge denies the petition for a 
stay or fails to act on the petition 
within the time set forth in § 4.472(d). 

(b) Consistent with the provisions of 
§§ 4160.3 and 4190.1 of this title and not-
withstanding the provisions of § 4.21(a), 
a final BLM grazing decision may pro-
vide that the decision will be effective 
immediately. Such a decision will re-
main effective pending a decision on an 
appeal, unless a stay is granted by an 
administrative law judge under § 4.472 
or by the Board under § 4.478(a). 

(c) Notwithstanding the provisions of 
§ 4.21(a), when the public interest re-
quires, an administrative law judge 
may provide that the final BLM graz-
ing decision will be effective imme-
diately. 

(d) An administrative law judge or 
the Board may change or revoke any 
action that BLM takes under a final 
BLM grazing decision on appeal. 

(e) In order to ensure exhaustion of 
administrative remedies before resort 
to court action, a BLM grazing deci-
sion is not final agency action subject 
to judicial review under 5 U.S.C. 704 un-
less— 

(1) A petition for a stay of the BLM 
decision has been timely filed and the 
BLM decision has been made effective 
under § 4.472(e), or 

(2) The BLM decision has been made 
effective under paragraphs (b) or (c) of 
this section or other applicable regula-
tion, and a stay has not been granted. 

(f) Exhaustion of administrative rem-
edies is not required if a stay would not 
render the challenged portion of the 

BLM decision inoperative under sub-
part 4160 of this title. 

[68 FR 68771, Dec. 10, 2003] 

§ 4.480 Conditions of decision action. 

(a) Record as basis of decision; defini-
tion of record. No decision shall be ren-
dered except on consideration of the 
whole record or such portions thereof 
as may be cited by any party or by the 
State Director and as supported by and 
in accordance with the reliable, pro-
bative, and substantial evidence. The 
transcript of testimony and exhibits, 
together with all papers and requests 
filed in the proceedings, shall con-
stitute the exclusive record for deci-
sion. 

(b) Effect of substantial compliance. No 
adjudication of grazing preference will 
be set aside on appeal, if it appears 
that it is reasonable and that it rep-
resents a substantial compliance with 
the provisions of part 4100 of this title. 

[44 FR 41790, July 18, 1979. Redesignated at 68 
FR 68770, Dec. 10, 2003] 

Subpart F—Implementation of the 
Equal Access to Justice Act in 
Agency Proceedings 

AUTHORITY: 5 U.S.C. 504(c)(1). 

SOURCE: 71 FR 6366, Feb. 8, 2006, unless oth-
erwise noted. 

GENERAL PROVISIONS 

§ 4.601 What is the purpose of this sub-
part? 

(a) The Equal Access to Justice Act 
provides for the award of attorney fees 
and other expenses to eligible individ-
uals and entities who are parties to 
certain administrative proceedings 
(called ‘‘adversary adjudications’’) be-
fore the Department of the Interior. 
Under the Act, an eligible party may 
receive an award when it prevails over 
the Department or other agency, un-
less the position of the Department or 
other agency was substantially justi-
fied or special circumstances make an 
award unjust. The regulations in this 
subpart describe the parties eligible for 
awards and the proceedings that are 
covered. They also explain how to 
apply for awards, and the procedures 
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